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The United States Supreme Court held
in Amgen v. Connecticut Retirement
Plans & Trust Funds that investors need
not prove materiality at the class certifi-
cation stage to invoke the rebuttable pre-
sumption of reliance on public
misrepresentations under Basic v. Levin-
son.1 The 6-3 decision resolved a split
among circuit courts and set aside Second
Circuit precedent that had held that secu-
rities plaintiffs must prove materiality to
avail themselves of the Basic presump-
tion. Although this important decision
clarifies the standards for certifying a
class in securities fraud cases, it does not
necessarily foreclose all references to
materiality at the class certification stage
and may foreshadow a future Supreme
Court showdown on the viability of the
fraud-on-the-market presumption of
reliance more generally.

Background
In Amgen, the lead plaintiff, Connecti-

cut Retirement Plans and Trust Funds
(“Plaintiff”), asserted claims pursuant to
sections 10(b) and 20(a) of the Securities
Exchange Act of 1934 and Rule 10b–5
thereunder, alleging that Amgen, Inc. and

several of its officers and directors (col-
lectively, the “Defendants”) downplayed
or concealed FDA safety concerns about
two of Amgen’s pharmaceutical products,
Epogen and Aranesp, and made a series
of misleading statements about the com-
pany’s alleged unlawful marketing prac-
tices.2 According to Plaintiff, these
alleged misrepresentations artificially
inflated the value of Amgen’s stock.3 Cor-
rective disclosures later made by the
Defendants caused Amgen’s stock price
to decline, allegedly injuring Plaintiff and
the putative members of the class.4

To recover damages in a section 10(b)
case, a plaintiff must prove reliance on a
material misstatement made by defen-
dants.5 In order for a class to be certified
in a typical securities fraud case, the court
must find pursuant to Fed. R. Civ. P.
23(b)(3) that “questions of law or fact
common to class members predominate
over any questions affecting only individ-
ual members.”6 One method of establish-
ing reliance is through proof of direct
reliance – showing that investors were
“aware of a company’s statement and
engaged in a relevant transaction …
based on that specific misrepresenta-
tion.”7 But because such a showing is
individualized in nature, proving direct
reliance at trial would require proof from
each member of the proposed class,

which would defeat a Rule 23(b)(3) class
given that individualized issues of
reliance would predominate over class-
wide issues.8

To address this problem, the Supreme
Court, in Basic, established a rebuttable
presumption that individual investors
have relied on material misstatements
when the security at issue was traded on
an impersonal, well-developed market.9

The Supreme Court explained that, under
the efficient market hypothesis, “the mar-
ket price of shares traded on well-devel-
oped markets reflects all publicly
available information and, hence, any
material misrepresentations.”10 Incorpo-
rating that hypothesis into securities law,
the Court held that where investors rely
on the market price of securities, it can be
presumed that plaintiffs have relied on the
material misstatement. At the same time,
the Court ruled that this presumption may
be rebutted by “[a]ny showing that severs
the link between the alleged misrepresen-
tation and either the price received (or
paid) by the plaintiff, or his decision to
trade at a fair market price, will be suffi-
cient to rebut the presumption of
reliance.”11 “For example, if petitioners
could show that the ‘market makers’ were
privy to the truth … and thus that the mar-
ket price would not have been affected by
their misrepresentations, the causal con-
nection could be broken: the basis for
finding that the fraud had been transmit-
ted through market price would be
gone.”12

Plaintiff in Amgen moved for class cer-
tification under Rule 23(b)(3), arguing
that, on the issue of reliance, common
questions predominated because the
fraud-on-the-market presumption of
reliance applied. In particular, Plaintiff
argued that the allegedly misleading state-
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materiality was answered, it would not
impact the Rule 23(b)(3) analysis.23 As
the court put it, “[i]f the misrepresenta-
tions turn out to be material, then the
fraud-on-the-market presumption makes
the reliance issue common to the class,
and class treatment is appropriate,” but if
the misrepresentations are immaterial,
“then every plaintiff’s claim fails on the
merits (materiality being a standalone
merits element), and there would be no
need for a trial on each plaintiff’s indi-
vidual reliance.”24 In contrast, a plaintiff’s
failure to prove the other elements of the
fraud-on-the-market presumption would
mean reliance could not be established on
a classwide basis, but the “claims would
not be dead on arrival” because he “could
seek to prove reliance individually.”25

The Ninth Circuit’s decision brought
to a head a conflict among the circuits on
the issue of what plaintiffs must establish
at the class certification stage to invoke
the fraud-on-the-market presumption. In
the Second and Fifth Circuits, the rule
had been that a securities plaintiff needed
to establish materiality in order to invoke
the Basic presumption, and defendants
were permitted an opportunity prior to
certification to rebut the presumption
through evidence of immateriality.26 In
the Third Circuit, a securities plaintiff
was not required to establish materiality;
however, like in the Second and Fifth Cir-
cuits, defendants could rebut the pre-
sumption prior to certification through
proof of immateriality.27 The Seventh Cir-
cuit, like the Ninth Circuit, had held that
materiality should not be evaluated at the
class certification stage, by either plain-
tiffs or defendants.28

The Supreme Court granted certiorari
“to resolve [this] conflict among the
Courts of Appeals over whether district
courts must require plaintiffs to prove,
and must allow defendants to present evi-
dence rebutting, the element of material-
ity before certifying a class action under
§ 10(b) and Rule 10b-5.”29

The Supreme Court’s Decision
In an opinion authored by Justice

Ginsburg,30 the Supreme Court held that
proof of materiality is not required at the
class certification stage. The Court rea-
soned that proof of materiality is not
needed because the test of whether a mis-
representation is material is “an objective
one, involving the significance of an
omitted or misrepresented fact to a rea-
sonable investor.”31 This objective test
means that materiality can be resolved

ments were publicly made and that
Amgen traded on an efficient market (a
fact that the Defendants admitted in their
Answer).13

Defendants opposed on the basis that
Plaintiff could not invoke the fraud-on-
the-market presumption without estab-
lishing that the alleged
misrepresentations were material.14

According to Defendants, materiality
could not be established because the mar-
ket was aware of the facts that were sup-
posedly misrepresented.15 That is, relying
on Basic, Defendants argued that they
“could show that the ‘market makers’
were privy to the truth,” which would
rebut the fraud-on-the-market presump-
tion by “sever[ing] the link between the
alleged misrepresentation and … the
price received (or paid) by plaintiff.”16

The district court granted Plaintiff’s
class certification motion. The court held
that to avail itself of the Basic presump-
tion of reliance, “Plaintiff need only
establish that an efficient market exists
[and that] other inquiries into issues such
as materiality … are properly taken up at
a later stage in the proceeding.”17 The
court further reasoned that if it “allow[ed]
Defendants to present evidence that none
of the investors were misled because the
truth was on the market, [it] would essen-
tially be allowing Defendants to assert a
defense of non-reliance as a basis for
denial of class certification. But such is
not allowed.”18

Defendants appealed to the Ninth Cir-
cuit, which affirmed.19 Essentially adopt-
ing the district court’s reasoning, the
Ninth Circuit held that to invoke the
fraud-on-the-market presumption in aid
of class certification, a plaintiff must
establish that “the security in question
was traded in an efficient market” and
“that the alleged misrepresentations were
public.”20 On the issue of materiality, the
court held that, at the class certification
stage, the plaintiff must “plausibly
allege” (but need not prove) that the
claimed misrepresentations were mater-
ial.21 The court also held that a “rebuttal
of the fraud-on-the-market presumption,
at least by showing that the alleged mis-
representations were not material, is also
a merits issue for summary judgment or
trial, not a matter to be taken up in a class
certification motion.”22

In deciding that a securities plaintiff
need not establish materiality at the class
certification stage, the Ninth Circuit rea-
soned that no matter how the question of

through evidence that is common to the
class, making materiality a “common
question for purposes of Rule 23(b)(3).”32

Echoing the Ninth Circuit, the Court
buttressed its reasoning by explaining
that a failure of proof on the question of
materiality will not result in individual
issues predominating over classwide
issues; rather, it “would end the case for
one and for all; no claim would remain in
which individual reliance issues could
potentially predominate.”33 For similar
reasons, the Court held that evidence
rebutting the fraud-on-the-market pre-
sumption through proof of immateriality
also “is no barrier to finding that common
questions predominate” because it, too,
“bring[s] the litigation to a close.”34 Thus,
“even a definitive rebuttal on the issue of
materiality would not undermine the pre-
dominance of questions common to the
class.”35

In this analysis, the Court distin-
guished materiality from the other fraud-
on-the-market predicates – namely, that
the supposed misrepresentations were
publicly made, that the stock was traded
on an efficient market, and that the pur-
chase or sale of the security occurred after
the alleged misrepresentation but before
the corrective disclosure – which the
Court affirmed must be proven prior to
class certification.36 The Court explained
that the timing of the transaction relates to
the Rule 23(a) requirements of typicality
and adequacy of representation, not the
Rule 23(b)(3) requirement of predomi-
nance that was at issue in Amgen.37 More-
over, if a plaintiff fails to establish the
other fraud-on-the-market predicates, he
may be able to establish reliance through
the “‘traditional’ mode of demonstrating
that she was personally ‘aware of [the
defendant’s] statement and engaged in a
relevant transaction … based on that spe-
cific misrepresentation.’”38 As such, a
failure to establish those elements would,
unlike a failure to establish materiality,
result in individual issues predominating
over classwide issues rather than bringing
the case as a whole to conclusion.

The majority also rejected Defen-
dants’ argument that class certification
without proof of materiality would result
in undue pressure on defendants to settle
cases lest they “run the risk of potentially
ruinous liability.”39 In that regard, the
Court commented that materiality was no
different from other elements of a securi-
ties fraud claim – none of which must be
proven prior to class certification.40 The
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Court also pointed to Congress’s enact-
ment of the Private Securities Litigation
Reform Act of 1995, which addressed
“perceived abuses” in securities fraud
cases by, among other things, imposing
heightened pleading requirements, limit-
ing damages and attorneys’ fees, provid-
ing a safe harbor for forward-looking
statements, and staying discovery pend-
ing resolution of a motion to dismiss.41

Given that Congress had already
addressed the policy concerns raised by
Defendants, the Court concluded that it
was not the role of the judiciary to “make
its own further adjustments by reinter-
preting Rule 23 to make likely success on
the merits essential to class certification
in securities-fraud suits.”42

Justices Scalia, Kennedy, and Thomas
dissented. In his dissent, Justice Thomas
traced the origin of the fraud-on-the-mar-
ket theory and determined that material-
ity of the alleged misrepresentation was
key in its development and subsequent
adoption in Basic.43 He concluded that
without proof of materiality, plaintiffs
cannot establish that there was a fraud on
the market and, therefore, are not entitled
to the fraud-on-the-market presumption
of reliance.44 And without that presump-
tion, a class action should not be certified
because plaintiffs cannot establish that
common questions of reliance will pre-
dominate over individual questions.45

According to Justice Thomas, “[a] plain-
tiff who cannot prove materiality does not
simply have a claim that is ‘dead on
arrival’ at the merits, he has a class that
should never have arrived at the merits at
all because it failed Rule 23(b)(3) certifi-
cation from the outset.”46

Writing separately, Justice Scalia con-
cluded that the majority opinion was con-
trary to the Court’s ruling in Basic that “a
demonstration of materiality” is neces-
sary “not just for substantive recovery but
for certification.”47 He further noted that
“[c]ertification of the class is often, if not
usually, the prelude to a substantial settle-
ment” and voiced his displeasure with the
majority’s holding that not only
“accept[ed] what some consider the
regrettable consequences of the four-Jus-

tice opinion in Basic; it expand[ed] those
consequences from the arguably regret-
table to the unquestionably disastrous.”48

The three dissenters agreed that the
Basic decision was “questionable” and
appeared open to revisiting Basic’s fraud-
on-the-market presumption.49 Justice
Alito, who joined the majority opinion,
filed a concurrence that questioned the
“economic premise” of the fraud-on-the-
market theory and suggested that “recon-
sideration of the Basic presumption may
be appropriate.”50

The Lessons Of Amgen
The Supreme Court’s Amgen decision

spells the end of the requirement that
securities plaintiffs establish materiality
to avail themselves of the fraud-on-the-
market presumption of reliance. But it
does not alter the requirement that plain-
tiffs establish by a preponderance of the
evidence that the alleged misrepresenta-
tions were publicly known, that the stock
traded on an efficient market, and that the
relevant transaction took place between
the time of the alleged misrepresentation
and when the truth was revealed. Nor
does the Amgen decision preclude all ref-
erences to materiality at the class certifi-
cation stage – evidence of a stock’s price
reaction (or lack thereof) to material
information may be used to establish that
the market for the stock at issue was not
efficient and, therefore, that the presump-
tion of reliance should not apply.51 This
was not an issue in Amgen because
Defendants had already admitted that the
market for Amgen’s stock was efficient,
and they were foreclosed from introduc-
ing evidence of inefficiency.
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